The information provided by Mr. Vigne in connection
with his unemployment claim, reflects an initial determination
made by a claims adjudicator on May 27, 1983, in which it
was found that Mr. Vigne was discharged "for failure to
comply with supervisory instructions."  The adjudicator
concluded that this amounted to "misconduct connected with
work," which disqualified Mr. Vigne from receiving unemployment
benefits.

On appeal of the adjudicator's decision, the referee
reversed the adjudicator's determination, and ruled that
Mr. Vigne*s refusal to do manual work, as directed to by
his supervisor, was justified.  The referee found that since
Mr. Vigne had been doing supervisory work in the past, it
was unreasonable to expect him to do manual labor at hourly
wages, and that since this was tantamount to a "demotion,"
Mr. Vigne had good cause to refuse his supervisor.  Accordingly,
while the referee found that Mr. Vigne had in fact been
discharged, he ruled that the discharge was not "for misconduct
connected with his work," and he reversed the adjudicator's
conclusion in this regard.

Respondent produced copies of two documents filed in
connection with unemployment compensation claims filed by
Mr. Vigne while employed with the respondent.  One document
is the form completed at the time Mr. Vigne applied for
benefits when he was terminated in May 1983 (Tr. 154-155).
The form contains a statement by Mr. Vigne that he was
discharged because "new supervisor and I had disagreement
over job duties."  The second document is a State of Florida
Notice of Claims Determination, dated June 28, 1979, which
advises Mr. Vigne that he is disqualified for certain
unemployment because he quit his job because of a conflict
with his supervisor, and that his quitting was without good
cause attributable to his employer.

Findings and Conclusions

In order to establish a prima facie case of discrimination
under section 105 (c) of the Mine Act, a^ complaining miner
bears the burden of production and proof to establish (1) that
he engaged in protected activity and (2) that the adverse
action complained of was motivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Goal Co. v.
Marshall, 2 FMSHRC 2786, 2799-2BOO (October 198Q), rev'd on
other grounds sub nom. Consolidation Coal Co. V. Marshall,
663 F.2d 1211 (3d Cir. 1981) ; and Secretary on behalf of
Robinette v. United Castle Coal Co., 3 FMSHRC 803, 817-18
(April 1981) .  The operator may rebut the prima facie case by
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